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EDITORIAL CORRESPONDENCE 


No oNE CAN go to California the first time and not observe at once the 
striking difference between it and Florida, or, indeed, any other of our 
American States. The writer has been in California several times, but 
on each occasion has noticed more the difference from Florida and 
felt an added inspiration in this Pacific State. In the first place, there is 
every sort of mountain, hill and valley which properly make up a beauti- 
ful, lordly landscape. Florida shows nothing of this variety. In the 
second place, there is here almost every kind of climate. Up in the north 
coolness and resulting mixed agriculture and foliage; down in the south 
palm trees, orange and lemon and almond and even walnut groves; in the 
center a little of both combined. If hot days, then really cool nights. 

To an Eastern mind, where discomfort often follows long, snowy 
winters, the south of California entices with its warmth and glory of 
semi-tropical trees and fruits. I have always given the palm to Riverside ; 
possibly in part because of its unique and really wonderful Mission Inn, 
but also because of its spacious streets, lovely homes and the easy access 
it gives to Redlands, to Pasadena, to Los Angeles and surrounding bunga- 
low cities and towns, to Long Beach and the Pacific Ocean, etc. There is 
the quiet restfulness there that appears appealingly when viewed from 
Mt. Rubideau or other surrounding hills. Redlands also has its attractive- 
ness. After Riverside, Pasadena has great charm, and in some respects 
a charm that is all its own. 

This time I did not go further south, to San Diego, which boasts of 
the best all-year-round climate in the West; nor up to Santa Barbara, 
where the earthquake played a game of considerable havoc a year ago. 
The former place has so little shade in its streets that, except for the near 
Coronado Beach settlement, there is little to engage the attention of the 
transient traveler. Santa Barbara has its mission and a fine drive, but 
otherwise not as much to allure as farther south. There is, of course, 
much to see in and about Los Angeles, now by far the largest city in 
California. Not so long ago San Francisco and Los Angeles had an 
equal population. Now “Frisco,” as its short name is, has only about 
600,000 inhabitants, while Los Angeles has over a million, and its present 
progress is so rapid that soon it may have nearer two millions of people. 




































a 
“ 


2° “abet ee 








L2St it > 





130 THE NEW JERSEY LAW JOURNAL 


Holywood is part of its municipality. Glendale is distinct and is also a 
fast-growing community. 

It was at Glendale where I had the pleasure of meeting Judge Dungan 
and his interesting family. The Judge was forced to go somewhere in 
December last because of his health, occasioned solely by overwork in the 
Essex Circuit, and was already considering his return to New Jersey the 
middle of May, with the hope that, after an added vacation on his Som- 
erset farm, he might take up his valuable labors afresh. As all the law- 
yers in Essex county know—and many elsewhere—the Judge has long 
been one of the most popular of the Judges sitting in that county. 


I had a better opportunity this time than ever before of observing 
the beauties of the hills in the western part of San Francisco, with its 
hundreds of homes, the Golden Gate Park, its famed Cliff House and seal 
rocks, its Presidio, its wondrous Golden Gate of waters and extensive 
Bay. Its room for growth is so limited that the city can never be a Los 
Angeles. Yet across the Bay what marvels of cities and exquisite homes 
exist! There would seem to be no end to the strides which may be made 
in the future in Oakland, Piedmont, Claremont, Berkeley and Alameda, 
with their over 300,000 population. The great Oakland Hotel is, like 
Oakland’s city hall, a delight to the eye, while the view from the Clare- 
mont Hotel in Berkeley is only equalled by its cozy interior and delight- 
ful gardens. Berkeley University is famous, though, I presume, not so 
well endowed as Stanford. There were at least two homes and gardens 
of flowers in Claremont which excel any I have ever seen in either 
America or Europe. 


The San Francisco newspapers gave little news from the East, but 
pages upon pages of news from California. Naturally I looked to see if 
there appeared the usual automobile accidents, murders, holdups and di- 
vorce cases as in the Eastern newspapers. As to the former, no. The 
traffic of the city seemed to be perfectly managed, as, indeed, I found it 
in Riverside. The danger of pedestrians being run over or of auto- 
collisions must be at a minimum. In this regard Los Angeles leads in 
accidents of all the cities of the State. There the pace of the auto- 
drivers is so fast, and the police regulations, apparently, so scanty, that 
it is almost worth one’s lifato cross a street on foot or to drive a motor 
vehicle. Elsewhere on what is known as the Pacific Coast drive | 
noted in the press one Monday that on Sunday 9 were killed and many 
injured. It is officially stated that every day in the year two telegraph 
poles are broken by auto mishaps. As to murders there were daily some 
in the State. As to holdups there also seemed to be some reported daily ; 
perhaps to prove that the West is not so unlike the East. As to divorces, 
probably Reno, now said to be in its desuetude, does not vie with it. 














Iso a 


ngan 
re in 
n the 
y the 
50m- 
law- 
long 


ving 
1 its 
seal 
iSive 
Los 
mes 
lade 
eda, 
like 
are- 
rht- 
t so 
lens 
her 


but 


’ 








EDITORIAL CORRESPONDENCE 131 


The law of divorce in California must be about as flexible and ample 
for married couples desiring to be separated as in any State in the Union. 
It is almost amusing to read daily the causes for which divorces are asked 
and granted. For example, one case I noted was that of a wife whose 
chief complaint of cruelty was that her husband would put too much 
pepper on beefsteaks when and as she cooked them. Another was that 
of a woman who said her husband was indifferent to her and actually 
sold a mountain cabin, where they sometimes spent a few months in sum- 
mer, without seeking her consent. She wanted $300 a month alimony 
out of his $600 a month earnings. Still another simply averred that her 
husband no longer loved her. And I have just read of a divorce applied 
for because the husband was found not to have as large a monthly income 
as he had represented. 

One of the curious Court orders that, happily, has never been tried 
in New Jersey, was made in April in the Superior Court of Los Angeles 
county. A woman was in prison for life for a brutal murder in that 
county. She was confined in San Quentin, the penitentiary located near 
San Francisco. Her mother died (if I remember aright) in Los Angeles 
county and counsel made application to the Judge there who had tried 
the daughter (of course with a jury) for an order directing the warden 
of San Quentin to release the prisoner from prison a sufficient length of 
time to attend the funeral, the warden to accompany her, not to leave her 
out of his sight, and to see that she was duly returned to imprisonment. 
The warden appealed to the Attorney-General through the Governor to 
know if he must obey the writ. The Governor was so highly indignant 
at the order that he personally made a very loud public statement of his 
feelings, saying: ‘This is a new way to get criminals out of State 
Prison.” The Attorney-General took hours to deliberate and then held as 
follows : 


“The order in question directs that the prisoner be taken, not into 
a Court, but to a place other than a Court, and there is no statute in this 
State giving authority to any Court to make such order. It results that 
the order is absolutely void for want of jurisdiction of the Judge mak- 
ing it. It is not an order which you are required to obey. On the con- 
trary, I advise you it is your duty as warden of the State Prison of San 
Quentin to refuse compliance with the order and retain the prisoner 
within the institution.” 


Another Los Angeles Judge quickly found a way to stop noises in 
the Hall of Justice near the Court room. He was trying a murder case 
and the din of a dozen air hammers in the hands of workmen near by so 
incensed him that he cited all the workmen into Court on contempt pro- 
ceedings. To the chief he said: “I want every workman taken off the 
job. The first man that returns will be guilty of contempt of Court if 
I have to send the entire gang to jail for five days.” Peace then reigned. 
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One law of California permits 13 jurors to be called and to sit in 
criminal cases where desired. The 13th man is not to vote unless one 
is disqualified during the trial by illness or other unforeseen cause. It 
often saves a verdict. And in civil cases nine jurors may render a ver- 
dict. A good thing this would be in New Jersey. 

It is a far-fetched subject to bring in at this place, but the “movies” 
are sO numerous in San Francisco streets that I may note that they do 
uncommon things to secure large audiences. One of them joined a huge 
circus with their movie attractions. It was another that had brought in 
from China, while I was in the city, a Chinaman, eight and one-half feet 
tall, some 38 years of age, who weighed 390 pounds, in order that he 
might be placed on films at Hollywood. His name in English was “Long 
Duck,” an appropriate name in one sense, but why “Duck” did not ap- 
pear. The illumination of San Francisco, not only in front of theatres 
but upon and in front of stores and public buildings, made the early even- 
ing as gorgeous as can be conceived. Even the great tower of the ferry 
house at the foot of Market street was a mass of lights precisely similar 
to the remarkable displays that so enriched the nights at the Chicago Ex- 
position of 1893. 

Automobile cars, luxuriously equipped, run now from San Francisco 
to Los Angeles. There are continuations to San Diego, and, I am told, 
up to Portland. It is nearly or quite 500 miles from San Francisco to 
Los Angeles. The time required is three days. Meals and fine hotels 
are included, at the rate of $15.75 per day. The railway traverses the dis- 
tance, 471 miles, in about 12 hours. 

Burbank’s death, which occurred recently, created as much or more 
general public interest here as it did in the East. Sermons were preached 
upon him, of course few applauding his non-religious views, but all giv- 
ing full credit to his remarkable industry and ingenuity in carrying out 
his, perhaps 100,000, experiments in his “creative plant development,” 
which, it was said, involved the planting, pollenation, observation and 
propagation or destruction of 1,000,000,000 individual vegetable growths. 
The latter figure would seem to be incredible. Of the vast number of 
experiments stated, 385 were selected and recommended by him as of 
value to humanity. . 

After the Grand Canyon of Arizona there is nothing west of it so 
wonderful as Yosemite Valley. To me it is more entrancing than the 
Yellowstone, but I cannot compare it with Glacier Park, not having been 
there. It seems pitiful to know that the famous Sentinel Hotel is to be 
abandoned in three days from now, and it and the row of shops close to 
it will soon be torn down, and grass or weeds will take their place. The 
Yosemite Park & Curry Company now controls the buildings to be dis- 
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placed, and will erect, perhaps, a new hotel at some distance away and 
not on the bed of the charming, swift-flowing Merced, which now sweeps 
along by the side of the Sentinel. I say “perhaps,” for the project 1s 
progressing and regressing as the months go by. A few days ago—un- 
usually early for the season of the year—the road of 35 miles through to 
the “big trees” of the Mariposa Grove was opened, and daily attracted 
such visitors as were willing to pay the cost of $10 per head to be trans- 
ported there. However, the sight is not to be passed by unless one has 
previously seen the giant sequoias. In such spots one may well throw 
all agnosticism aside and see the handwork, not of Chance or of Law, but 
of God. A. V. D. H. 
Yosemite National Park, April 28, 1926. 





MODERNIZATION OF CRIMINAL PROCEDURE’ 


Should not less than a unanimous vote of the jury be sufficient for 
conviction, at least in other than capital cases? 

The common law requirement of unanimity in the verdict is one 
which can probably be relaxed, even in cases of felony, without impair- 
ing the protection of the accused. As a result of the existing rule the 
presence of a single irrational, biased or corrupt juror may cause a dis- 
agreement and tend to prevent ultimate conviction notwithstanding over- 
whelming evidence of guilt. For the effect of a disagreement reaches 
beyond its purely legal incidence. It is but a commonplace to say that 
it means scattering of the witnesses and general discouragement of the 
forces of prosecution. It is generally agreed that a case can never be 
tried as well the second time as the first; the search for the truth is ren- 
dered more difficult. Often, of course, the prosecution will overcome 
these handicaps and finally secure conviction of a guilty offender, but 
disagreements, nevertheless, count most significantly among the causes 
of thwarted criminal justice. 

There is too general a tendency to look upon the common law in- 
stitution of trial by jury with a blind admiration. Too generally do we 
penetrate the veil of tradition which surrounds it only to see its conceded 
virtues ; of its faults we remain oblivious. Most of us look upon it as 
the only method of criminal trial consonant with free institutions, and 
to all its incidents, including the unanimous verdict, we yield the same 
unquestioning allegiance. Yet if we look abroad at those countries on the 
Continent where the jury has been adopted as part of the machinery of 
the criminal courts, we shall find no requirement that the verdict be 
unanimous. In Scotland, with its jury of fifteen, a simple majority de- 


"A portion of an address by Prof. Robert W. Millar of the Northwestern 
University before the American Institute of Criminal Law and Criminalogy, 
taken from the “Journal of the American Judicature Society.” 






































134 THE NEW JERSEY LAW JOURNAL 


cides—and whatever may be said about criminal justice on the Continent, 
surely none can impugn its quality in Scotland. But even in our own 
country, some departures have already been made from the traditional 
forms of jury trial. Florida, since 1877, has lived under the provision 
that “twelve men shall constitute a jury to try all capital cases and six 
men shall constitute a jury to try all other criminal cases.” Many States 
provide that civil cases may be decided by a three-fourths majority of the 
jurors. Arizona, Colorado, Connecticut, Idaho, Mississippi, Missouri, 
Nevada, Oklahoma, South Dakota, Utah and Washington have all taken 
this step. Idaho provides for a verdict by five-sixths of the jury in mis- 
demeanor cases, as does, perhaps, one or two other western States. Okla- 
homa fixes three-fourths as the necessary majority in misdemeanor cases 
and Montana provides that the verdict may be two-thirds in civil cases 
and criminal cases not amounting to felony. Utah is content with a jury 
of eight in Courts of general jurisdiction except in capital cases. It is in 
Louisiana, however, that the farthest departure has been made. The 
Constitution of 1913 declares that “cases in which the penalty is not 
necessarily imprisonment at hard labor or death shall be tried by the 
Court without a jury or by a jury less than twelve in number” and by a 
subsequent provision directs that “where the punishment may not be at 
hard labor, trial shall be by the Judge, where it may be at hard labor, by 
a jury of five, all of whom must concur, where it is necessarily at hard 
labor, by a jury of twelve, nine of whom must concur, and where it may 
be capital, by a jury of twelve, all of whom must concur.” 

Such a system as that obtaining in Louisiana is probably too com- 
plicated to commend itself for general adoption. There undoubtedly is 
need, however, for some change in the generally existing requirements of 
unanimity. Just what number should be fixed upon as the necessary 
majority is a matter upon which individual opinions will differ, as is also 
the question whether or not the present requirement should be preserved 
in capital cases. Perhaps the most desirable recommendation would be 
one to the effect that a three-fourths majority should be sufficient for 
conviction in other than capital cases. 

Should not the State have a right to appeal on questions of law equal 
to that of the defendant? ~* 

The various jurisdictions exhibit a wide diversity as to the right of 
the State in reference to review of criminal proceedings. In all except 
Connecticut observance of the provision against double jeopardy has 
either denied the State any right in this regard, made it an academic one 
or else restricted it within narrow limits. Mr. Clark, in his Criminal 
Procedure, thus summarizes the situation: 


“At common law, the State cannot appeal or sue out a writ of error 
to review a judgment for the defendant in a criminal case, even on de- 
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murrer, much less on a verdict of acquittal. By statute, in many 
of the States, a writ of error or appeal is allowed the State from an ad- 
verse judgment or motion to quash a demurrer, or motion in arrest of 
judgment, or where a statute has been held unconstitutional ; and it is also 
allowed by statute in case of an acquittal by the jury on the facts for the 
purpose of determining and settling questions of law, but not for the 
purpose of obtaining a new trial.” 

It would be impracticable to attempt here a review of the multiform 
provisions of the several States on this subject. We may note, however, 
that the case of Connecticut apart, the farthest stage reached is exempli- 
fied by such a statute as that obtaining in California, and with or with- 
out certain differences in other Western States. It provides that: 


“An appeal may be taken by the people: 

1. From an order setting aside the indictment or information ; 

2. From a judgment for the defendant on a demurrer to the in- 
dictment, accusation or information; 

3. From an order granting a new trial; 

4. From an order arresting judgment ; 

5. From an order made after judgment affecting the substantial 
rights of the people.” 

The Federal Criminal Appeal Act of 1907 should also be noted. 
This gives the United States the right to appeal, by means of a writ of 
error: 

“From a decision or judgment quashing, setting aside, or sustaining 
a demurrer to any indictment, or any count thereof, where such decision 
or judgment is based upon the invalidity or construction of the statute 
upon which the indictment is founded. 

“From a decision arresting a judgment of conviction for insufficiency 
of the indictment where such decision is based upon the invalidity or 
construction of the statute upon which the indictment is founded. 

“From the decision or judgment sustaining a special plea in bar when 
the defendant has not been put in jeopardy.” 


Statutes such as these, however, fall far short of equalizing the right 
of the State with that of the defendant. This cannot be accomplished 
without a revisal of the generally obtaining notion of jeopardy. Con- 
necticut, at least, has here pointed the way. A statute passed in 1886 
provided that “appeals from the rulings and decisions of the Superior 
Court upon all questions of law arising on the trial of criminal causes 
may be taken by the State, with the permission of the presiding Judges, 
to the Supreme Court of Errors, in the same manner and to the same 
effect as if made by the accused.” In the celebrated case of State v. Lee, 
after acquittal of the defendant, the State appealed on the ground that 
the trial Court had improperly excluded certain evidence. The appellee 
contended that the acquittal barred the State’s right of appeal inasmuch 
as the defendant had been in jeopardy. In negativing this contention the 
Court said: 
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“The principle nemo bis vexare pro eadem causa gives protection 
against a second judicial proceeding, and in the event of such proceeding 
gives to a party the right, in criminal cases, to the plea of autrefots acquit 
or autrefors convict and in civil cases to the plea of res judicata; but the 
principle does not control the question whether the judgment pleaded in 
bar is in fact a legal and final judgment, and has no legitimate relation 
to the question whether existing procedure provides for correction of 
errors occurring in the trial.” 


And again: 


“Judicious legislation for securing a full, fair and legal trial of each 
criminal cause, is not in derogation, but in protection, of individual right, 
and is in full accord with the principle that no man shall twice be put 
in jeopardy for the same offense. This maxim is based on the truth that 
a judicial proceeding lawfully carried on to its conclusion by a final judg 
ment puts the seal of finality on the controversies determined by that 
judgment, and is not based on a theory that a person accused of crime 
has any natural right of exemption from those regulations of a judicial 
proceeding which the State deems necessary to make sure that the con 
duct and final result of that proceeding shall be in accordance with law 
And so the putting in jeopardy means a jeopardy which is real and has 
continued through every stage of one prosecution, as fixed by existing 
laws relating to procedure ; while such prosecution remains undetermined 
the one jeopardy has not been exhausted.” 


The rational view of jeopardy thus adopted finds strong support in 
the dissenting opinion of Mr. Justice Holmes in the case of Kepner \ 
U.S. In that opinion, concurred in by White and McKenna, JJ. it was 
said : 

Pid It seems to me that logically and rationally a man cannot 
be said to be more than once in jeopardy in the same cause, howeve: 
often he may be tried. The jeopardy is one continuing jeopardy from 
its beginning to the end of the cause. Everybody agrees that the principle 
in its origin was a rule forbidding a trial in a new and independent case 
where a man had already been tried once. But there is no rule that a 
man may not be tried twice in the same case. . . . If a statute should 
give the right to take exceptions to the government, I believe it would be 
impossible to maintain that the prisoner would be protected by the Con- 
stitution from being tried again. He no more would be put in jeopardy 
a second time when re-tried because of a mistake of law in his favor than 
he would be when re-tried fot a mistake that did him harm. . . . If 
what I have said is correct, no additional argument is necessary to show 
that a statute may authorize an appeal by the government from the de- 
cision by a magistrate to a higher Court, as well as an appeal by the 
prisoner. . . . For the reasons which I have stated already, a second 
trial in the same case must be regarded as only a continuation of the 
jeopardy which began with the trial below.” 


If this construction of the term “double jeopardy” were to find gen- 
eral acceptance, the problem of appeal by the State would present no 
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difficulty. The opposite view, however, is very firmly intrenched—so 
firmly as to appear almost impossible of dislodgment. But it ought to be 
dislodged, and the Institute can, if it chooses, do here a work of excep- 
tional value. By insistence and iteration it can preach the true doctrine 
of double jeopardy and make plain to the public that the only obstacle to 
putting the State on an equal footing with the defendant in the present 
regard is one which lies in a comparatively narrow compass. The means 
of correction, of course, will be a special problem in each jurisdiction. 
In most it will probably require a constitutional amendment to change the 
long settled course of decision under the jeopardy clause. But no State 
will be able to lay claim to a really satisfactory system of criminal proce- 
dure until that correction is accomplished. With it accomplished a simple 
statute like that of Connecticut will suffice to give the State the right to 
which it is entitled. 

Should not the rule which obtains in nearly all the States to the effect 
that jeopardy attaches as soon as a jury is impanelled and sworn be 
changed so as to postpone the attaching of jeopardy until the rendition of 
a verdict on the merits? 

By a further construction of the double jeopardy clause the Courts 
in most of the States hold that jeopardy is incurred by the accused the 
instant a jury is sworn. Some exception is variously made for the case 
of disagreement of the jury and certain other causes of mistrial. The 
case of a new trial granted on the accused’s motion is also excepted on 
the ground that he, himself, has waived the jeopardy. But if the prosecu- 
tor should be obliged to enter a nolle prosequi because, e. g., of inability 
to find a material witness, there is no help for it; the accused stands ac- 
quitted and cannot again be tried, for by the swearing of the jury he 
has been in jeopardy. To illustrate: 

A soldier in the American Expeditionary Forces in France was 
charged with attempt to commit rape and placed on trial before a court 
martial. When the complaining witness took the stand she testified that 
the accused had succeeded in his purpose, and that a sense of shame had 
prevented her from disclosing this before. The offense therefore was 
rape and not an attempt to commit rape. If this case had occurred in 
any one of most of the State jurisdictions, the offender would have gone 
unpunished, since under the rule mentioned and the further principle that 
one who is tried for a lesser included offense is in jeopardy for the whole, 
he would have been able, on a subsequent prosecution for the completed 
crime, successfully to plead that he had been once in jeopardy. 

As far as may be judged without an exhaustive examination of their 
decisions, Maine, Vermont, New Hampshire and Maryland take the view 
that rendition of a verdict is necessary to constitute jeopardy. There are 
indications that the Supreme Court of the United States has leaned in the 
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same direction. In some States the double jeopardy clause appears as a 
prohibition of a second trial after acquittal. This is true of New Jersey, 
Rhode Island, New Hampshire, Michigan, Missouri and Oklahoma. But 
in the first of these only does it seem to make jeopardy dependent upon 
acquittal or conviction. The Mississippi Constitution of 1890, however, 
marks a notable advance. It couples the double jeopardy clause with the 
provision: “but there must be an actual acquittal or conviction on the 
merits to bar another prosecution.” And this qualification has been given 
full effect. It “changes fundamentally the old rule,” says the Supreme 
Court of Mississippi in Roberts v. State, “and wisely puts an end to the 
unmeritorious escape of persons charged with crime who had been only 
technically and not really tried.” 

Whether the interpretation so generally placed upon the double jeo- 
pardy maxim is in conformity with the common law admits of serious 
question. Certainly, it does not appear to be accepted in modern Eng- 
lish practice. “In England,” says Mr. Wharton, “it is settled that the 
maxim that a man cannot be put in peril twice for the same offense means 
that a man cannot be tried again for an offense upon which a verdict of 
acquittal or conviction has been given and not that a man cannot be 
tried again for the same offense where the first trial has proved abortive 
and no verdict given.” And at all events it utterly fails to respond to 
present day needs. A rule can never be other than unsatisfactory which, 
under any circumstances, permits a criminal to regain his freedom simply 
because a jury has been sworn to try him. Nothing short of a verdict on 
the merits should suffice. 

That a strong case can be made against the proposed change is not to 
be gainsaid. It finds expression in the objection voiced by Mr. Bishop. 
“Should the Legislature direct (what the Court might as well do without 
the direction) that whenever the evidence appeared to the Judge to be 
insufficient to convict, he should discharge the jury without taking a 
verdict and hold the defendant to answer before another jury, no pro- 
tection against any number of trials and any amount of harassment would 
be afforded to defendants.” But, on the other hand, no one doubts that 
the case may be nolle prossed at any time before the jury is sworn with- 
out causing the accused to itrcur jeopardy. Why then should the mere 
swearing of the jury produce a difference? Why, to be concrete, should 
there be no jeopardy at 11 a. m. and complete jeopardy at 11.02 a. m. 
just because the jury has been sworn in the interim? The harassment 
which Mr. Bishop speaks of would be different only in degree from that 
to which the defendant is exposed under the present rule, for theoretically 
that permits nolle prossing ad infinitum until a jury has been sworn. It 
would be no greater than that experienced by the defendant in a civil 
cause where under the general rule, the plaintiff may take a nonsuit at 





oo eer 














ee 

















MODERNIZATION OF CRIMINAL PROCEDURE 139 


any time down to the retirement of the jury to consider its verdict. And 
when we set over against the possible inconvenience which might thus be 
occasioned an innocent defendant, the harm which is continually being 
inflicted on society by the chance of technical acquittal which the pres- 
ent rule extends to the guilty, we are forced to conclude that change is 
imperative. The Institute, it is submitted, should earnestly advocate the 
adoption, where necessary, of a constitutional provision like that of 
Mississippi. 

Should there not be an abrogation of the rule prevailing in certain 
jurisdictions which confines the scope of a new trial granted at the de- 
fendant’s instance to the particular offense of which he was convicted on 
the first trial, notwithstanding that he stands charged with a higher degree 
of that offense? 

A still further aspect of the double jeopardy rule is here involved. 
“By the weight of authority,” says Mr. Clark, “if a person is convicted, 
not of the highest offense charged, but of a minor offense included in the 
charge, as of manslaughter on an indictment for murder or simple assault 
on an indictment of an aggravated assault, this is an acquittal of every 
higher offense of which he could have been convicted, and, in obtaining 
a new trial, he cannot again be tried for the higher offense.” But a con- 
siderable number of jurisdictions take the opposite view. 

Included among the dissentient Courts is the Supreme Court of the 
United States which in Trono v. U. S., by a vote of five to four, upheld 
the action of the Supreme Court of the Philippines in reversing a convic- 
tion in a lower Court and holding the accused guilty of a higher degree 
of the same offense. 


“In our opinion,” said the Court, “the better doctrine is that which 
does not limit the Court or jury upon a new trial to a consideration of the 
question of guilt of the lower offense if which the accused was convicted 
on the first trial, but that the reversal of the judgment of conviction opens 
up the whole controversy and acts upon the original judgment as if it 
had never been. The accused by his own motion has obtained a reversal 
of the whole judgment, and we see no reason why he should not, upon a 
new trial, be proceeded against as if no trial had previously taken place. 
We do not agree to the view that the accused has the right to limit his 
waiver as to jeopardy when he appeals from a judgment against him. 
As the judgment stands before he appeals, it is a complete bar to any 
further prosecution for the offense set forth in the indictment or of any 
lesser degree thereof. No power can wrest from him the right to so use 
that judgment, but if he chooses to appeal from it and to ask for its re- 
versal, he thereby waives, if successful, his right to avail himself of the 
former acquittal of the greater offense contained in the judgment which 
he has himself procured to be reversed.” 


This, it is submitted, expresses what ought everywhere to be the 
law. If the finding of the jury, by the defendant’s appeal, is cancelled and 
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obliterated for one purpose it should be for every purpose. Otherwise we 
have the anomaly of a verdict which in its expression has been set aside 
and, in its implication, has been suffered to stand. Only by the most 
bizarre reasoning can we conceive of an implication existing without an 
expression. Apart from its inherent unsoundness the majority rule gives 
the defendant an unfair advantage over the State, encourages unfounded 
appeals and stands in the way of a correct administration of the criminal 
law. 

Many jurisdictions repudiate the rule under criticism purely as a mat- 
ter of judicial decision. Others have attained the like results by legisla- 
tive aid. A statute providing that “the granting of a new trial places 
the parties in the same position as if no trial had been had” finds place 
in New York, Indiana, Kansas and Kentucky. In Missouri a modifica- 
tion of the double jeopardy clause of the Constitution so as to permit a 
new trial “on a proper indictment” after arrest of judgment for insuf- 
ficiency of the indictment or error of law effected the repudiation. Ari- 
zona is more explicit. Section 1104 of its penal code provides that “if 
a defendant prosecuted for an offense which includes within it lesser 
degrees be convicted of an offense lower than that for which he is charged 
and a new trial granted him or the judgment be arrested upon his motion 
the verdict upon the first trial shall not be considered an acquittal of the 
higher offense, but he may upon a second or subsequent trial be con- 
victed of the offense for which he is charged or any offense included 
therein.” It is believed, however, that a statute of a general character 
such as the one which obtains in New York and elsewhere, as above noted, 
would be a satisfactory form of enactment to urge upon those jurisdic- 
tions which have not yet departed from the mistaken rule. 

Should not admission to bail after conviction be prohibited in cases 
of felony? 

There is apparently but one State in the Union which does not 
allow bail pending appeal—that is, Kentucky, which has a statute declar- 
ing that “after conviction the defendant cannot be admitted to bail.” 
Elsewhere bail seems to be allowable after conviction under greater 
or less restrictions. In one class of States it is allowable in the discre- 
tion of the Court where the offense was originally a bailable one. This 
is true probably of the greater number of jurisdictions. Another 
class of States makes it of right where the punishment is by fine and 
discretionary in all other except capital cases. California, Idaho, Mon- 
tana and Nevada follow this rule. In other States it is of right except 
where the punishment is death or life imprisonment. This is true of 
Indiana and Oklahoma. Oregon makes it of right except in cases of mur- 
der, treason or personal injury likely to cause death, where if death ensues 
the offense would be first degree murder. In Texas there is a right 
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to bail on appeal only when the punishment does not exceed fifteen years’ 
imprisonment. 

Whatever may be said of permitting release on bail after con- 
viction in the discretion of the Court, the giving of the defendant an abso- 
lute right to it, as do some of these jurisdictions, where the punishment 
stops short of life imprisonment, is little less than playing into the hands 
of the criminal classes. The whole matter of bail in our system, if we 
stop to consider it, negatives equality of treatment of defendants. It 
makes provisional release depend upon possession of property or proper- 
tied friends. The accused with this advantage escapes the confinement 
that his less fortunate fellow must endure. But we tolerate this essential 
inequality and will continue to tolerate it, pending conviction, because of 
the presumption that the accused is innocent. Where, however, convic- 
tion ensues, with a sentence of imprisonment, should not that presump- 
tion be regarded as sufficiently rebutted to restrain the accused of his lib- 
erty? Clearly it should be so far as regards admission to bail as a mat- 
ter of right. We can and should take steps everywhere, as has been 
done in many States, to credit on the defendant’s term of imprisonment the 
period spent in confinement pending review. And with this as the 
rule, there is good reason for contending that we should go to the full 
extent and forbid such release even as a matter of judicial discretion. 
The argument here is principally that of Garofalo, namely, that the return- 
ing of the accused to that society which a jury has solemnly said he 
has outraged conveys to the ignorant the idea that he has successfully 
flouted the law and that they too may do so with impunity. And, it may 
be added, even those who are ignorant cannot escape the impression that 
the prosecution has degenerated into a mere law suit with the State, a 
sort of moot and academic contest. To use a current term, the proceed- 
ing gives rise to the notion that the State has no “teeth.” The fact that, 
if the conviction be affirmed he will be retaken into custody and made 
to serve his sentence, does not mitigate to any appreciable extent the 
effect thus produced. For his return to freedom after conviction had an 
element of the spectacular which the later circumstances wholly lack. 

On the other hand, there is the danger of injustice being committed 
in the confinement of an accused who is ultimately released by action 
of the reviewing Court. While this argument loses some of its force 
from the consideration that if the accused be unable to give bail, he is 
exposed to the same injustice under the existing system, it may neverthe- 
less be strong enough to require a more conservative recommendation, 
with relation to bail after conviction than that of its total prohibition. 
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IN RE JERSEY CITY CONDEMNATION PROCEEDINGS 





(Before Justice Parker, March, 1926) 
Taking of Lands—Filing of Report—Fees 

In the matter of taking of lands of sundry owners at Parsippany, 
New Jersey, by the City of Jersey City, before Justice Parker of the 
N. J. Supreme Court, March, 1926. 

On motion to direct Commissioners’ Report to be filed as of the date 
when actually delivered to Clerk. 

Mr. John Milton for the motion. 


PARKER, J.: The report of the Commissioners was signed and 
lodged in the County Clerk’s office before the time limited in their order 
of appointment, but was not marked “Filed” by the Clerk at that time 
because his “fees” were not paid at the time of filing. The fees were 
paid shortly afterward and after the date limited in the order of appoint- 
ment, and the report was marked “Filed” but as of the date when the 
fees were paid. 

Section 5 on page 2184 of the Comp. Stat. provides that the Justice 
shall, in the order of appointment, fix the date on or before which the 


Commissioners must file their report . . . may extend the time 
and the report shall be made on or before the date limited by the 
Justice. 
Section 6 provides that the report shall be “made” in writing, under 
the hands of the Commissioners . . . and filed by them within the 
time limited . . . in the office of the Clerk of the County, etc. If 


the report is not made within the time limited the powers of the Commis- 
sioners shall cease. 

By Section 7 (at the end) the said Justice shall, upon application of 
either party, on reasonable notice, tax and allow such costs, fees and ex- 
penses of the commissioners, clerks and other persons performing any of 
the duties prescribed in this Section as he shall think equitable and right, 
which shall be paid by the petitioner. 

This is the same language as that used in the comprehensive Section 
100 of the Railroad Act of 1873, found in the Revision at page 928, and 
also in Section 139 of theCanal Act of 1877, found in the Revision at 
page 938. The words “this section” in the present Eminent Domain 
Act were inadvertently copied from Section 100 of the Railroad Act, 
which covered the whole proceedings in railroad cases. 

No fees are provided for filing under the old Railroad Act, perhaps 
because under Section 5 thereof (Rev. 924, Section 87), the report was 
required to be recorded upon payment of like fees as for the registry of 
deeds. Other services rendered by the County Clerk under Section 100 
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and 139 (Rev., pages 929-939) are compensated by fees to be fixed by 
the Justice of the Supreme Court. See excerpt from Section 7 of the 
Eminent Domain Act, supra. 

The order appointing the Commissioners must fix the date on or 
before which the Commissioners report, else the proceeding fails. 
Doughty v. Atlantic City Traction Co., 71 N. J. L. 131, 58 Atlantic 101. 
No fee is prescribed by law for the filing of a report. The scheme of 
Section 12 of the General Railroad Law of 1873 (Rev. 928, Section 100) 
was for the Justice of the Supreme Court to tax all the fees, including 
those of the Clerk, these latter including filing of the report and the fees 
and costs to be paid “by the Company.” 

The Commission that drafted the Eminent Domain Act of 1900 used 
the same language, but divided the old Section 12 into several sections and, 
evidently by inadvertance in copying the language of the old Section 12 
into the new Section 7, copied the words “in this section” with them. 

Obviously the scheme of the new Act, as of the old, was to round 
up all the fees at one time after the proceeding was complete. 

In a supplement to the Railroad and Canal Act of 1876 (Rev., page 
924—a different Act) there is a provision in Section 5 (87) that the 
awards when filed shall be recorded at the expense of the parties filing 
same under payment of the same fees as required for registry of deeds. 

I do not think there is any provision in the present Eminent Domain 
Act for recording these reports of Commissioners; so the matter stands 
as on a reénactment in substance of Section 12 of the Railroad Act of 
1873. 

It follows that the Clerk was not authorized to insist on fees as a 
prerequisite to filing the report; hence it was lawfully filed when actually 
lodged in his office, and the date of filing should be amended to indicate 
the date when the report in question was actually received by him from the 
Commissioners. 

I do not think the Fees and Costs Acts of 1910 (page 211) and of 
IQII (pages 742 and 756) related to proceedings in the Eminent Domain 
Act, but were limited to ‘fees and costs and the taxation thereof in the 
Courts of law in this State,” and do not, in my opinion, extend their pur- 
view to proceedings before a statutory commission under the supervision 
of a Justice of the Supreme Court. 
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SHUMAN ET AL. v. ATLANTIC CITY ELECTRIC CO. 





(Board of Public Utility Commissioners, Feb. 18, 1926) 
Heating Service by Electric Company—Inadequacy of Heat 

In the matter of the investigation as to whether the Atlantic City 
Electric Company is supplying adequate and proper service for heating 
purposes. 

Mr. J. Shuman for Complainants. 

Mr. Joseph Thompson for Atlantic City Electric Company. 

Mr. Emerson L. Richards for himself and others. 


THE BOARD: This matter was heard upon the complaint of John 
Shuman and others concerning the adequacy of the heating service sup- 
plied by the Atlantic City Electric Company. It appears that John Shu- 
man operates what is known as the Rodman Hotel in the City of Atlantic 
City. This building is heated by the Atlantic City Electric Company. 
This Company acquired the heating business formerly operated by the 
New Jersey Hot Water Heating Company and serves various residents 
in the City of Atlantic City with heat by the operation of a hot water 
heating system. 

The Company conceded that the Rodman Hotel is not adequately sup- 
plied with sufficient heat, but alleged that the reason therefor was the 
installation of a booster pump in the premises of Mrs. J. R. Richards, 
one of the heating customers of the Company, the Company contending 
that the booster pump, when in operation, pulls down the heating pressure 
and pulls up the return pressure, thereby reversing the differential pres- 
sure on the return back to the feed. The Company further contended that 
it had endeavored to have Mrs. Richards eliminate the pump on her part 
of the system, but that it was refused entrance to her premises and 
further that she refused to answer correspondence in reference thereto. 

It appears from the testimony that this pump was installed in Mrs. 
Richards’ premises in 1922 upon the recommendation of a representa- 
tive of the Atlantic City Electric Company. At that time the supply of 
heat to her premises was inadequate and, upon her complaint to the Com- 
pany, it was suggested by the Company that sufficient heat could be ob- 
tained by the installation of this pump. This was done and the expense 
thereof was borne by Mrs. Richards. It further appears that the heat- 
ing system installed in the Richards home was recently overhauled and 
that if sufficient hot water were circulated through the system it would 
adequately heat the premises. The Board cannot find from the testimony 
that there was any impropriety on the part of Mrs. Richards in causing 
the booster pump to be installed in her premises, as this was done at the 
Company’s suggestion. Without the pump in operation it appears that 
in cold weather the Richards premises are not adequately heated. 
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The testimony dealt with the complaint of the Rodman Hotel. It 
appears that the circulating system in the Rodman Hotel interferes with 
the sufficiency of heat in that the return pipes are materially reduced 
in size. Even though the pump in the Richards’ premises were eliminated, 
this would not give adequate and proper service to the Rodman Hotel. 
It appears that the service to the Rodman Hotel can be materially improved 
by installing return connections of a proper size underneath the floor in 
the southwest corner of the lobby, and also by insulating all exposed 
pipes underneath the floor. These defects are entirely within the prem- 
ises of the complainant, Mr. Shuman, and should be corrected by him. 

The testimony discloses that there are several other premises sup- 
plied by the Company with improper and inadequate service, but these con- 
ditions may be largely due to the piping conditions in the premises. 

The Board finds and determines that the Company should make an 
examination of the premises of each of its customers and the quality of 
service furnished by it and submit detailed recommendations to each cus- 
tomer where improvements are needed to provide adequate service. 












































LEONIA RESIDENTS v. PUBLIC SERVICE RAILWAY CO. 


(Board of Public Utility Commissioners, Mar. 25, 1926) 
Trolley Cars—One-Man System Approved—Directions for Certain Improvements 


In the matter of the petition of the residents of Leonia v. Public Ser- 
vice Railway Company in re trolley service between Edgewater Ferry and 
Town of Leonia, N. J. 

Mr. E. W. Patterson and Mr. Carleton Chace for Complainants. 

Mr. George H. Blake for Public Service Railway Company. 


THE BOARD: This matter was heard on the petition of the citizens 
of the Town of Leonia, Bergen county, in regard to the complaints of the 
trolley service afforded by the Public Service Railway Company in the 
operation of its cars from Edgewater Ferry to and through the Town 
of Leonia. 

In general the testimony indicates that for some time prior to the 
hearing of the petition the cars were changed from a two-man operation 
to a one-man operation, and thereafter the running time between Leonia 
and Edgewater Ferry was increased; that because of delays incident to 
the one-man operation the operators of cars were inclined to unduly 
speed their cars at various points along the route and two accidents were 
alleged to be due to the one-man operation. It was further contended that 
because the one-man operation required the cars to be loaded only at the 
front end the passengers were subjected to discomfort and annoyance in 
boarding and alighting from cars, particularly under crowded conditions 
during the rush hours. The petitioners further complained that the one- 
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man operation was inadequate and unsatisfactory inasmuch as it placed 
upon the operator numerous duties which heretofore had been performed 
by a conductor and thereby interfered with the safe and efficient opera- 
tion of the cars, and in general prevented the operator from keeping his 
car under reasonably safe control and management at all times. 

The testimony indicated that after the filing of the complaints by 
the petitioners the service on this line had greatly improved; that the run- 
ning time had decreased ; that the cars were more nearly on time than there- 
tofore, and that a number of the other conditions complained of had been 
eliminated by the improvement in service. They object, however, to the 
continuance of the one-man operation upon the allegation that there is 
incident to it certain dangers of operation not to be found in the two-man 
operation formerly enjoyed by the residents of this community. 

The respondent, since the adoption of the basic 5 cent zone fare and 
as part of the general program to promote and maintain such a rate of 
fare throughout its entire system, has been obliged to effect numerous 
economies in operation to the end that the system might be operated in 
such a manner as to produce revenue in excess, at least, of operating 
expenses. One-man car operation is common throughout the country. 
Railway companies generally have found it necessary to effect every 
possible economy in order to continue in business, and the one-man car 
is one of the most important economic factors adopted by railway com- 
panies in their effort to continue service. While it is apparent that this 
kind of operation is unsatisfactory in many instances it is nevertheless 
constantly improving and the respondent Company, under the direction of 
the Board, has been improving its equipment and gradually eliminating 
many criticisms of operation. Additional equipment has been added to 
the cars and rules of operation adopted in order to promote the safety of 
this kind of operation. For several years past the Company has not been 
able to earn a return on the value of its property devoted to public use 
in an amount allowed by law or approved by the Courts. In fact they 
have operated most of the time at a deficit. Either the Company must be 
allowed to effect every possible economy consistent with reasonable safety 
or a means found whereby increased revenues will be provided for the 
Company. Experience indicates that the former is more desirable in the 
public interest. 

We cannot find from the testimony that either of the accidents men- 
tioned by the complainants was caused by the operation of one-man cars. 
In fact, if the cars at the time were operated by two men this fact alone 
would not have prevented the happening of either of the accidents. 

With respect to the complaint against the operator leaving the car 
to throw switches or starting the car before closing the doors, it is ap- 
parent that proper supervision by the Company can eliminate the opera- 
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tion of the cars in this manner. From the testimony on the part of the 
Company it appears that there is no reason for an operator to leave his 
car unattended, except in a few instances. There should be no occasion 
for the operator to unduly speed the car in order to make up lost time. 
Proper supervision by the Company can likewise correct this difficulty. 

It appears that at Edgewater Ferry the Company has provided for 
the simultaneous use of both front and rear doors of cars and prepayment 
and post-payment fare collections to assist in loading and unloading at 
this, the heaviest traffic point on the line. From the testimony a delay 
in loading and unloading is found at Palisade Junction as well as at Leonia 
Junction. These delays should be obviated by the Company by placing 
a man at the rear door at each of these two points during rush hours. 
There seems to be no reason why the Company should not have an em- 
ployé at Palisade Junction and at Leonia Junction to assist in loading and 
unloading at the rear end of the cars, thereby eliminating unnecessary de- 
lays during the rush hours. 

Counsel for the petitioners requests that the Company operate during 
the rush hours a two-man system as an alternative to an all day operation 
of this kind. The Board is of the opinion this should not be ordered at 
this time. It would increase the cost of operation and, while it might 
add somewhat to the efficiency of the service, it is doubtful whether the 
cost involved would be justified or that the service, properly operated, 
would require it. The use of the one-man car is general by the respondent 
throughout the entire State where it maintains railway operation, and 
operating conditions on the Leonia Line are not materially different than 
in many other localities throughout the system, particularly during the 
rush hours. There is, therefore, no reason why the Company cannot bet- 
ter the standard of service on this line even during rush hours and still 
maintain the one-man operation. As heretofore indicated it is an economy 
necessary for the maintenance of the system as a whole. It cannot be 
questioned that the improved service should be continued by the respon- 
dent and that the Company use every effort to improve conditions 
wherever possible. 

The Board finds and determines that the complaint made by the 
citizens of Leonia was proper in that it appears that the service along 
the Leonia Line was inadequate and that the Company was not furnishing 
at the time of making the complaints safe, adequate and proper service as 
required by law. The Board also finds and determines that a man 
should be stationed at the rear door of the company’s car at Palisade 
Junction, and that a man should be stationed at the rear door of the 
Company’s cars at Leonia Junction during the rush hours to assist in the 
loading and unloadinng of cars, and will from time to time require the 
Company to make such other changes in the service as will be in the 
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public interest and afford a more efficient operation of its cars. The 
Board will not at this time make any change in the operation of the one- 
man system along this line, but will keep under its supervision the con- 
tinued operation thereof, and will make such further investigations and 
checks of traffic conditions as the situation seems to require. 





IN RE WOMAN’S EXCHANGE OF THE ORANGES 





(State Board of Taxes and Assessment, Mar. 9, 1926) 


Taxation—Woman’s Exchange for Needy People—Charitable Use According to 
Tax Law 


In the matter of the application of Woman’s Exchange of the 
Oranges for the cancellation of the tax assessment for the year 1925 on 
property situated in the City of East Orange. 

Mr. Henry T. Stetson for Appellant. 

Mr. Walter C. Ellis for Respondent. 


THE BOARD: The Woman’s Exchange of the Oranges is a cor- 
poration of this State, the purpose of which is, according to the evidence 
produced at the hearing, “to provide a market for the handwork of 
gentlewomen who have no other means of reaching the buying public,” 
that is, “women who have been nurtured in homes of refinement and who 
have been unable, due to illness or incapacity of one type or another, 
to go out into the active world to find a means of support, either par- 
tially or entirely.” 

The plan is to exact an annual fee of two dollars from each per- 
son consigning goods for sale, for which a ticket is issued, the aim being 
to limit the issuance of these tickets to those who are deemed worthy 
of assistance. The consignor of goods fixes her price for the goods 
entered for sale, and from this price there is a deduction of fifteen per 
cent., as well as an addition of fifteen per cent. to the fixed price when 
the goods are sold. This helps to cover the operating expenses of the 
business. 

The Board of Managers of the organization consists of sixty-eight 
women, each of whom pledges herself to donate twenty dollars a year. 
In addition to this associate members give three dollars a year. The 
operation of the Exchange resulted in a small profit for the fiscal years 
ending September 25, 1924, and September 25, 1925. 

A building and the land on which it is erected is owned by the Ex- 
change and used in its work. Exemption from taxation is claimed on the 
ground that the building is actually and exclusively used for charitable 
purposes. (Laws of 1922, Chapter 276). While the object of the ap- 
pellant is a worthy one, it does not appear from the evidence that goods 
are sold only for those in need of charity. In fact goods are sold for 
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some who find it inconvenient to go out and find work, yet are not ac- 
tually needy. The work carried on by the Exchange is in the nature of 
a business enterprise, and we cannot find that the building is actually and 


exclusively devoted to the purpose of charity. 
The following expression of the Court in Sisters of Peace v. Wester- 


velt, 64 N. J. L. 512, is appropriate in the present case: 


“We do not think the use to which this property is put is a charitable 
one within the meaning of the Tax Act. As has already been said by this 
Court, in Trustees v. Paterson, 32 Vroom 420, property, in order to be 
exempted from taxation on this ground, must be used for ‘eleemosynary 
purposes—purposes connected with the distribution of charity, i. e., of aid 
to the needy.’ The use to which this property is put by the prosecutors 
has no connection with the distribution of aid to the needy, except to a 
very limited extent. On the contrary, the purpose for which it is em- 
ployed is almost purely commercial. . . . 

“The fact that the profits of a commercial enterprise are either in 
whole or in part devoted to charity, certainly does not operate to render 
the business itself a charity, nor is the property in which it is carried 
on, by reason of such appropriation of profits, used for charitable pur- 


poses.” 
The appeal must be dismissed and the action of the Essex County 
Board of Taxation affirmed. 





IN RE CITY OF NEWARE 





(State Board of Taxes and Assessment, Mar. 16, 1926) 
Taxation—Municipal Owned Property in Another Taxing District 
In the matter of the application of the City of Newark for the 


cancellation of the tax assessments for the years 1924 and 1925 on prop- 
erty situate in the Borough of Neptune City, County of Monmouth. 
Mr. Jerome T. Congleton for Petitioner. 
Mr. Lloyd C. Riddle for Respondent. 


THE BOARD: The City of Newark owns eleven and one-half acres 
of land, and some buildings thereon constructed, in the Borough of 
Neptune City, used as a Fresh-air Camp. Poor children residing in New- 
ark are taken during the summer months to the Camp for rest and recrea- 
tion. No profit is derived by the City in the conduct of the enterprise. 
It is carried on solely at the expense of the municipality. 

The Camp is owned and maintained by the City pursuant to Chapter 
112, Laws of 1906. The City is permitted to purchase land outside its 
limits for this purpose by reason of the provision contained in Chapter 
152, Laws of 1917, Article 36. 

The property was assessed as of October 1, 1923, and October 1, 
1924, for the purpose of taxation. Appeals from these assessments were 
lodged with the Monmouth County Board of Taxation and dismissed. 
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Newark now claims before this Board that the land and buildings are 
exempt from taxation, as they are owned by the City and devoted to 
public use. The respondent holds that the property should be taxed be- 
cause it is outside of the City of Newark. 

We dealt with a somewhat similar claim for exemption in the case 
of Newark v. Maplewood, and in the memorandum filed in that case, 
which applies here, said: “We think the land and buildings are held and 
used for public and governmental purposes and therefore conclude the 
property is exempt from taxation, notwithstanding it is in a taxing district 
other than the City of Newark. Newark v. West Paterson, N. J. Misc. 
Vol. 2, page 190; Jersey City v. Blum, 127 Atl. 214.” 

Both assessments are cancelled and the action of the Monmouth 
County Board of Taxation is reversed. 





IN RE FISHER 





(State Board of Taxes and Assessment, Mar. 23, 1926) 
Taxation of Boat—Domicile of Owner or Permanent Location of Boat 
In the matter of the application of Clarence E. Fisher for the can- 


cellation of the tax assessment levied for the year 1925 on property 
situate in the Borough of Red Bank, County of Monmouth. 

Mr. Lester C. Leonard for Petitioner. 

Messrs. Wilson & Smock for Respondent. 


THE BOARD: This dispute relates to a levy as of October 1, 
1924, for the purpose of taxation on a pleasure boat called the “North 
Wind,” the property of the appellant, who claims to be a resident of New- 
ark. The fact that the vessel has been duly registered in accordance with 
the Acts of Congress at the Custom House at Perth Amboy is immaterial 
in this controversy. (Ayer & Lord Company v. Kentucky, 202 U. 5S. 
409 ). 

The words “Red Bank” appear on the stern of the boat, which indi- 
cate “either the port where the vessel is registered or enrolled, or the 
place in the same district where the vessel was built, or where one or 
more of the owners reside.” (U.S.C. S. 1go1, 2831). 

This has no bearing on the question, unless it is intended to indi- 
cate the residence of the owher. Taxation of vessels depends either 
upon the actual domicile of the owner or the permanent situs of the prop- 
erty within the taxing jurisdiction. 

The owner of the “North Wind” appears to be actually domiciled 
in Newark, although he spends four summer months in Red Bank, and 
unless the vessel has some permanency of location in this last place it 
must be the object of taxation at the domicile of the owner. 

The evidence shows that the “North Wind” was found on October 1, 
1924, within the corporate limits of Red Bank, and that the boat had been 
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for two years prior to July 25, 1925, more or less permanently anchored 
within that taxing district. The owner answered “Yes” to the following 
question: ‘Red Bank would be what is known as its home ?” 

We think the boat had acquired an actual and permanent situs in the 
taxing district where the assessment was made. (Tennant v. State Board, 
113 Atl. 254; 95 N. J. Law, 465). 

The action of the Monmouth County Board of Taxation is affirmed 
and the appeal dismissed. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


FALLING ASLEEP WHILE DRIVING AUTOMOBILE 


In the case of Bushnell v. Bushnell, 131 Atlantic 432, decided by the 
Supreme Court of Errors of Connecticut, it appeared that the plaintiff 
and defendant, husband and wife, were riding together in an automobile, 
which he was driving. The plaintiff had been asleep for some minutes at 
the time of the accident, and the defendant fell asleep momentarily, 
with the result that the automobile ran off the highway and struck a tree 
at the side of the road, with consequent injury to the plaintiff. It was 
contended, first, that a wife cannot maintain an action against her hus- 
band to recover damages growing out of his negligence; secondly, that 
the parties were engaged in a joint enterprise at the time of the injury; 
thirdly, that the defendant could not be held to have been negligent be- 
cause the accident was due to the fact that he momentarily dropped off to 
sleep while operating the automobile; and, fourthly, that the plaintiff was 
guilty of contributory negligence in herself falling asleep. 

There was a judgment in the lower Court in favor of the plaintiff 
for $2,000.00, which was sustained on appeal provided a remittitur of 
$300.00 was made. The Court held that it was of no consequence whether 
or not the plaintiff and defendant were engaged in a joint enterprise, as 
the driver of the vehicle engaged in a joint enterprise is liable for his 
negligence to an associate who is injured thereby. The fact that the 
defendant fell asleep was sufficient to submit the question of his negli- 
gence in so doing to the jury. 


PROHIBITING USE oF AUTOMOBILES FOR FAILING TO PAY JUDGMENTS 

Under the Constitution of Massachusetts the legislative body of that 
Commonwealth is authorized to submit to the Supreme Judicial Court 
questions as to the constitutionality of proposed legislation before its actual 
enactment. 

In pursuance of this privilege it recently submitted an inquiry which 
is answered In Re Opinion of the Justices, 147 Northeastern Reporter 
680, in the following language: 
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The substance of this question is whether the General Court may 
constitutionally enact legislation to deprive a judgment debtor of license 
to operate motor vehicles until any judgment against him in a cause of 
action for death or damages caused by the operation of a motor vehicle 
has been satisfied, ‘judgment debtor’ being defined to mean the agent, 
minor child or ward in a case where the judgment is entered against a 
principal, parent, or guardian because of the operation of a motor vehicle 
by such agent, child, or ward. 

“The manifest purpose of the proposed Act, in the light of the report 
of the joint special committee of which it forms a part, is to protect the 
public against injuries upon public highways. The power of the Com- 
monwealth over public ways is very broad. We think that the Legislature 
may declare that no person shail have a license to operate a motor vehicle 
upon public ways until he has satisfied any outstanding judgment against 
him founded on previous operation of a motor vehicle. A statute of that 
nature may have a tendency to prevent conduct by a licensee capable of 
being the basis of such a judgment, and thus promote the public safety.” 


DEATH OF PASSENGER FROM SMOKE AND GAS—INSURANCE POLICY 


Francis S. Speelman was a member of the Iowa State Traveling 
Men’s Association, holding a policy of accident insurance paying $5,000 
to the beneficiary in case the member “shall through external, violent, 
and accidental means receive bodily injuries which shall, independently 
of all other causes, result in death within go days from the date of the 
receipt of said injuries,” and $10,000 “in case the death of the member 
shall have resulted from injuries to said member as a result of a train 
wreck while he is riding as a passenger inside a coach or passenger car 
on an exclusively passenger train.” 

Speelman was a Pullman passenger on a train en route from Pueblo, 
Colo., to Alamosa, Colo., on March 15, 1921. About 1.30 in the morning 
the car in which Speelman was riding was discovered to be on fire. Of 
the seven passengers in the car, five, including Mr. Speelman, were cre- 
mated. 

On trial, at the conclusion of the evidence, the plaintiff moved for an 
instructed verdict for $10,000, apd the defendant likewise moved the Court 
direct the jury to find for the plantiff for $5,000. The Court directed a 
verdict for $5,000 in accordance with defendant’s request, and plaintiff 
brought a writ of error to the Circuit Court of Appeals, Eighth Circuit. 

The question of whether the Pullman car fire was a “train wreck” 
within the meaning of the policy was not presented for review, but merely 
the sufficiency of the evidence to support the findings. The lower Court 
found, apparently, that Speelman’s death was not the result of a wreck, 
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but of asphyxiation by gas, or burning, and, inasmuch as there was 
ample evidence to support this finding, the judgment of the lower Court 
was sustained. 

Judge Kenyon, of the Circuit Court of Appeals for the Eighth Cir- 
cuit, in giving the opinion of the Court in the case (Speelman v. lowa 
State Traveling Men’s Association, reported in 4 Federal Reporter [2d] 
501), says: 

“Granting that the destruction of this Pullman car was sufficient to 
constitute a wreck under the terms of the policy (which we do not de- 
cide), the burden was on the plaintiff in error to show that, under the 
terms of the insurance contract, death resulted from the injuries to Mr. 
Speelman as the result of such alleged ‘train wreck.’ The Court found 
this was not the situation, and, as we have pointed out, there was evi- 
dence to sustain its finding. Based on that finding, there was no error in 
the application of the law resulting in a judgment of $5,000 instead of 
$10,000.” 


PHosPHORUS POISONING OF EmpLoYE AN “ACCIDENTAL INJURY” 


Catherine Francks, employed by the Victory Sparkler & Specialty 
Company, contracted, some time in 1921, 1922, or 1923, phosphorus 
poisoning. The disease arose from the inhalation of noxious fumes, and 
resulted in the removal of some teeth, a portion of her jawbones, and in 
long periods of sickness. She sued the Company on the theory of negli- 
gence, for failure to provide a safe place to work, etc. 

The Company alleged in its answer that the injury complained of 
was an “accidental injury,” within the Compensation Act of Maryland. 
and therefore plaintiff could not maintain a suit for negligence. Plaintiff 
replied, alleging the disease was not an “accidental injury,” but an “oc- 
cupational disease,” not compensable within the Act. 

A demurrer was interposed to the replication, but overruled, and on 
trial verdict was given for the plaintiff. The defendant Company ap- 
pealed to the Maryland Court of Appeals. That tribunal, in an opinion 
by Judge Parke, in Victory Sparkler & Specialty Company v. Francks, 
reported in 128 Atlantic Reporter, 635, held the injury to be an “accidental 
injury,” within the meaning of the statute, and that the lower Court should 
have sustained the demurrer. Judge Parke, in classifying the injury as an 
accidental one, says: 


“Tt was by chance that employer did not use due care, and by chance 
that the vapor of phosphorus was where its noxious foreign particles 
could be inhaled by the girl. It was by chance that the inspired air car- 
ried these particles into her system, sickening her, and causing a necrosis 
of the jaw after fortuitously finding a lesion. The injury thus inflicted 
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upon her body was accidental by every test of the word, and its accidental 
nature is not lost by calling the consequential results a disease. 

“Nor can the fundamentally accidental nature of the injury be altered 
by the consideration that the infection was gradual, throughout an in- 
definite period, as this simply implied a slow development of the malady, 
or that, instead of a single accidental injury, there was a succession or 
series of accidental injuries, culminating in the same consequential re- 
sults. The introduction of phosphorus into the human body is none the 
less accidental, if through the medium of a pimple point, an unsound tooth, 
a scratch, or a lesion, or of infection, or in breathing. 

“Nor is the accidental nature of this introduction lessened by the 
length of time intervening between the reception of.the poisonous sub- 
stance and the first manifestation of the resultant poisoning, as its progress 
may be slow, moderate, or rapid, according to the form it assumes. The 
infection is the accidental injury, and whatever follow in casual connec- 
tion are but consequences, which measure the duration and effect of the 
injury.” 

DAMAGES FOR CAUSING UNSALABILITY OF LoTs 

The John Petrossi Company was constructing a sewer for the city 
of Rochester through Dorset street. By unnecessarily and unlawfully 
erecting and operating a stone crusher in connection therewith the de- 
fendant Company made unsalable 29 lots owned by the Summerville Fruit 
Farms. 

On suit, judgment was recovered by plaintiff in the Supreme Court 
of Monroe county, Equity Term. Mr. Justice Cunningham, in giving the 
opinion of the Court in the case, Summerville Fruit Farms v. John Pe- 
trossi Company, reported in 209 New York Supplement, 367, holds that 
the measure of damages is the carrying charges on the lots for the time 
they were rendered unsalable by defendant’s operation; in this case two 
years. Defendant owned 29 lots valued at $300 each. Assessing the 
carrying charges as damages at 8 per cent. a year for 2 years, he awards 
plaintiff a judgment of $1,392 against defendant. 


KANSAS INDUSTRIAL Court Act HELD To INFRINGE CONSTITUTION 


In the case of Chas. Wolf Packing Co. v. Court of Industrial Rela- 
tions, 45 Supreme Court Reporter, 441, the validity of an Act of the State 
of Kansas, the purpose of which was to insure continuity of operation 
and production in certain businesses termed by it “essential industries,” 
was brought in question. 

The Act provided for the compulsory settlement by a State Agency 
of all labor controversies in such businesses which endangered the in- 
tended continuity. The industries named included, among others, that of 
manufacturing or preparing food products for sale and human consump- 
tion, and the controversies to be settled included, among others, those 
arising between employés over either wages or hours of labor. 
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The Act further provided that the employer was free to discontinue 
the business where it could be conducted conformably to the order only 
at a loss or where for good cause shown the State Agency approved. 
Individual employés were free to quit the service in the exercise of a per- 
sonal privilege, but not to induce others to quit or combine with them to 


do so. 


Mr. Justice Van Devanter, who discussed, in the opinion of the 
United States Supreme Court, the validity of the Act, said: 


“The system of compulsory arbitration which the Act establishes is 
intended to compel, and if sustained will compel, the owner and employés 
to continue the business on terms which are not of their making. It will 
contrain them, not merely to respect the terms if they continue the busi- 
ness, but will constrain them to continue the business on those terms. 
True, the terms have some qualifications, but, as shown in the prior deci- 
sion, the qualifications are rather illusory and do not subtract much from 
the duty imposed. Such a system infringes the liberty of contract and 
rights of property guaranteed by the due process of law clause of the 


Fourteenth Amendment.” 





MISCELLANY 





PROFESSIONAL ETHICS 


The following question and reply 
is by the Committee on Profes- 
sional Ethics of the New York 
County Lawyers Association : 


Question.—In the opinion of the 
Committee what is the proper 
course for a lawyer under the fol- 
lowing circumstances : 

A brother lawyer, unsolicited, 
writes to an attorney a letter stated 
to be personal and confidential in 
which he states certain facts vital 
to the interests of the attorney’s 
client of which he has not been in- 
formed by his client, and with the 
suggestion, which is true, that the 
knowledge of these facts, which the 
writer thinks the attorney ought to 
know, may shape his advice to his 
client. The writer solicits no em- 
ployment and the letter is not writ- 
ten with that in view, but solely for 
the purpose above stated. The re- 
ceiving attorney deems it his pro- 
fessional duty to inform the client 
of the facts thus coming to his 


knowledge; and thereupon the cli- 
ent insists upon knowing the source 
of his information, and upon learn- 
ing that it was a letter stated to be 
sent in confidence by a brother law- 
yer, insists upon seeing the letter; 
the brother lawyer refuses to re- 
move the injunction of confidence 
as to the exhibition of his letter to 
the client. 

Answer.—In the opinion of the 
majority of the Committee, the 
question discloses no facts which 
make it the professional duty of the 
lawyer to his client to exhibit the 
letter to him or to disclose its au- 
thorship; nor does the unsolicited 
injunction of confidence necessarily 
bind the recipient. The recipient, 
in the opinion of the Committee, 
may exercise his own judgment in 
respect to the exhibition of the let- 
ter and the disclosure of its author- 
ship under all of the circumstances 
of the case. But the Committee, 
does not favor the disclosure unless 
the recipient is convinced that the 
interests of his client require it. 
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In the opinion of a minority of 
the Committee, however, if the re- 
cipient of the letter, after full con- 
sideration, is convinced that it was 
written in good faith, then he 
should not exhibit it nor disclose its 
authorship contrary to the injunc- 
tion of the sender. If the recipient 
believes the letter was not sent in 
good faith, then, in the opinion of 
a minority of the Committee, there 
is no duty to conceal the letter or 
the authorship. 





GOVERNOR’S APPOINTMENTS 





Palisades Interstate Park Com- 
mission—William Childs, of Ber- 
nardsville, to succeed Richard V. 
Lindabury, deceased. 

House Library Commission — 
George M. LaMonte, of Bound 
Brook, reappointed. 

Board of Conservation and De- 
velopment—John L. Kuser, of Bor- 
dentown, and Howard F. McCon- 
nell, of Montclair, reappointed. 

Common Pleas Judge of Sussex 
County—Ackerson J. Mackerly, of 
Newton, to succeed Allan R. Shay. 

Common Pleas Judge of Cape 
May County—Henry H. Eldredge, 
reappointed. 

State Board of Commerce and 
Navigation—William L. Saunders, 
of North Plainfield, reappointed. 

Member of New York Port Au- 
thority—ex-Governor George S. 
Silzer, to succeed Julian A. Greg- 
ory, resigned. 

Judge First Judicial Distict of 
Somerset County—James I. Bow- 
ers, of Bernardsville, to succeed Az- 
ariah M. Beekman, deceased. 

Prosecutor of Pleas of Somerset 
Conuty—Francis L. Bergen, of 
Somerville, to succeed James I. 
Bowers. 

State Board of Education—Gus- 
tav A. Hunziker, of Paterson, re- 
appointed. 


Judge District Court of New 
Brunswick—William F. McCloskey 
to succeed Freeman Woodbridge. 

Board of Tenement House Super- 
vision—Charles L. Munch, of Jer- 
sey City, to succeed Pierre I. Cook. 

Common Pleas Judge of Middle- 
sex County—John P. Kirkpatrick, 
reappointed. 

Judge of Common Pleas of Mon- 
mouth County — Jacob Steinbach, 
Jr., to succeed Judge Lawrence. 

New Circuit Court Judges— 
Common Pleas Judge Newton H. 
Porter, of Newark; Common Pleas 
Judge Rulif V. Lawrence, of Free- 
hold. 

Common Pleas Judge of Essex 
County in place of Judge Porter, 
Walter D. Van Riper, of Newark. 

The Governor withdrew on 
March 17th, the nomination of Ber- 
nard L. Stafford as Prosecutor of 
Passaic county in place of J. Wil- 
lard DeYoe and nominated J. Vin- 
cent Barnitt, of Paterson. 





LAWYERS’ CLUB OF ESSEX 





On April ro the 28th annual ban- 
quet of the Lawyers’ Club of Es- 
sex County was held at the Wash- 
ington Restaurant in Newark. The 
affair was given in honor of Chan- 
cellor Edwin R. Walker. 

Prosecutor Wilfred H. Jayne, 
who investigated public affairs in 
Morris County as a special deputy 
Attorney-General, had as his topic, 
“The Rising Tide of Crime.” 

“We must not close our eyes to 
the conditions that confront us,” he 
said. “Some descriptions are over- 
drawn, but any one who has made 
a study of the records of Prosecu- 
tors’ offices, the criminal Courts and 
our penal institutions will be con- 
vinced that crime is increasing. We 
need weapons for protection on 
the highways; our banks are arsen- 
als; pay roll messengers travel in 
armored cars on the main streets of 
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our leading cities. It is obvious that 
intelligent action to cure the condi- 
tion that makes these precautions 
necessary must be taken. 

“Lawlessness was not a predom- 
inant issue in the early days of our 
country, and the statutes were 
framed for the protection of the in- 
dividual against autocracy. In oth- 
er countries these laws have been 
readjusted to meet the requirements 
of the new days. We maintain the 
same criminal machinery. I do not 
think there should be radical 
changes in our criminal laws, but 
there must be readjustment.” 

Chancellor Walker advised the 
lawyers to take a livelier interest in 
the Legislature and suggested that 
an even division of lawyers and lay- 
men in the body would probably 
work to best advantage. Chancel- 
lor Walker was given an ovation 
that lasted several minutes when he 
reminded the lawyers that he had 
been a member of the Club for 
eighteen years. 

Dr. Manly O. Hudson, Professor 
of International Law at the Har- 
vard Law School and a member of 
the Legal Board of the World 
Court, told the lawyers that the 
body already has handled eighteen 
cases, as many as the Permanent 
Court of Arbitration settled during 
twenty-five years. Vice-Chancellor 
James F. Fielder also spoke. 

Assistant Corporation Counsel 
Joseph G. Wolber, President of the 
Club, was toastmaster. He read let- 
ters of regret at inability to attend 
from Chief Justice Gummere and 
Vice-Chancellor Vivian M. Lewis. 





SOME BAR NOTES 





On April 5th over 1,000 mem- 
bers of the Bench and Bar of New 
York attended a dinner at the Hotel 
Pennsylvania. Harlan Fiske Stone, 
Associate Justice of the United 





States Supreme Court, who when 
dean of the Columbia Law School 
actively aided the development of 
the “Law Review,” was the princi- 
pal speaker. 

Mr. Otto F. Seggel, an attorney 
of Metuchen, was arrested on 
March 26th, on an order commit- 
ting him to jail for contempt of 
Court, signed by Judge Seufert, of 
Bergen County. He had previously 
failed twice to appear to a rule to 
show cause why he should not be 
held in contempt for failing to ac- 
count for funds in an estate pro- 
ceeding. 

Federal Judge Runyon, in New- 
ark, recently noticed the rhythmic 
rise and fall of jaws on the witness 
stand, in the jury box, at the coun- 
selor’s table and among the spec- 
tators’ benches. There was general 
gum chewing. He said: “There 
are certain persons in this court 
room who apparently have not 
breakfasted.” Two or three score 
of jawbones suddenly became inac- 
tive. “I wish this to stop,” he 
added, sharply. The chewers took 
the hint and placed their gum on 
file for future reference, in the 
usual manner. 

Mr. Richard W. Lindabury has 
become a member of the firm of 
Lindabury & Steelman, with of- 
fices in the Federal Trust Bldg., 
Newark, N. J. 

The firm of Record, Higgins & 
Teese has been formed in Jersey 
City, with offices in the Commercial 
Trust Bldg., and consists of George 
L. Record, ex-Judge Frank J. Hig- 
gins, Frederick A. Teese and Frank 
H. Higgins. 





DESCRIPTIVE OF NEW LAWS 


The Legislative Reference De- 
partment of the State Library, fol- 
lowing the practice of former years, 
has issued a Descriptive List of the 
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Laws and Joint Resolutions enacted 
by the 1926 Legislature. This 
Descriptive List gives the bill and 
chapter number of every measure 
enacted, together with the name of 
the introducer and a succinct state- 
ment of just what the law does. A 
copy of this Descriptive List will be 
sent gratis to any person making ap- 
plication therefor to the State 
Library at Trenton. 





BOOK NOTICE 





REPORT OF THE 38TH ANNUAL 
MEETING OF THE AMERICAN BAR 
AssociaTIon. Baltimore, 1925. 
Pages 1350. 


We always feel a pleasure at the 
appearance of another volume of 
the annual meeting of the Ameri- 
can Bar Association, which has be- 
come one of the highly important 
institutions of this country. State 
Bar Associations are all necessary 
and useful, but there is no question- 
ing the supreme usefulness of the 
nation-wide Bar as represented by 
some of the most learned and fa- 
mous lawyers and Judges in this 
country. 

At the 1925 meeting held at De- 
troit, Michigan, September 2, 3 and 
4, ex-U. S. Supreme Court Justice 
and former Governor and also U. 
S. Secretary of State, Charles E. 
Hughes, presided. The array of 
those attending, in all, included so 
many prominent lawyers through- 
out the land that we cannot even 
list them here. The Committees, 
Standing, Special, etc., will ihdicate 
many scores of such. 

The reports of the Committees 
on Professional Ethics, with sup- 
plementary “opinions” on the sub- 
ject, and on Uniform State Laws 
every lawyer should read. The 
“Addresses” that follow are first- 
class and, for the most part, de- 
lightfully expressed. 


OBITUARIES 





Jupce BartLtey J. WRIGHT 


Judge Bartley J. Wright, of Long 
Branch, who was appointed to suc- 
ceed Harold C. Morford over a 
year ago as Judge of the Second 
Judicial Court of Monmouth Coun- 
ty, died March 30 last, at his home, 
641 Gerard avenue. He had been 
ill for several months, and for some 
time was a patient in a New York 
hospital, where he underwent an 
operation. 

Judge Wright was the son of 
Philip and Mary Nulty Wright and 
was born in New York in 1869. He 
was educated in the Brooklyn 
schools and at New York Univer- 
sity Law School, graduating from 
the latter at the age of twenty-two. 
In 1898, at twenty-nine, he was 
elected to the New York Assembly. 
He was a member of the School 
Board of the Thirty-third District, 
New York, for several years, of 
Brooklyn Camp, United Spanish 
War Veterans, and was connected 
with the “Big Brother” work of the 
Brooklyn Juvenile Probation Asso- 
ciation. He had lived in Long 
Branch since 1910, when he mar- 
ried Miss Margaret Foster Neaves, 
daughter of Mr. and Mrs. Edward 
P. Neaves, who last year celebrated 
their golden wedding anniversary. 
He has one son, Frederick E. 
Wright. 


Judge Wright became a member 
of the New Jersey Bar at the No- 
vember Term, I919, and became 
counselor at the February Term, 
1922. He had been active in Demo- 
cratic politics in Monmouth county. 
He headed the Monmouth Demo- 
cratic League in 1924 when John 
W. Davis ran for President, and 
stumped the county. He was Vice 
President of the Monmouth County 
Boy Scout Council. He was coun- 
sel for the community Hotel Cor- 
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poration, which is erecting the Gar- 
field-Grant Hotel. He was a ready 
speaker. He has a brother, Thomas 
Wright, living in Newark, and an- 
other brother, John F. Wright, of 
Brooklyn. 





Ex-Jupce AzariAH M. BEEKMAN 


Hon. Azariah Beekman, Judge 
of the District Court of Somerset 
county, and former Assemblyman 
and Prosecutor of the Pleas, died 
suddenly at the Somerset Hospital 
Saturday night, March 2oth last. He 
had gone to New York with a friend 
and, while walking there, felt ill, 
went to a druggist and then was tak- 
en in an ambulance to the above- 
named hospital, where he died the 
same evening. 

Mr. Beekman was born at Bound 
Brook, December 3, 1873, a son of 
James and Cynthia A. Beekman. 

His early education was received 
in the country school at Martins- 
ville, where his parents made their 
home for many years. He pursued 
his law studies in the office of the 
late James J. Bergen, later a Jus- 
tice of the New Jersey Supreme 
Court, and in the offices of the late 
Alvah A. Clark, at one time Con- 
gressman. He was admitted to the 
Bar in June, 1896, and practiced law 
in Somerville afterward, his offices 
being in the Second National Bank 
Building. 

He was a candidate for member 
of Assembly in 1911 and was de- 
feated. He ran again in 1912 and 
was elected by a majority of 623 
votes. In 1913 he was reélected to 
the Assembly. He became Speaker 
of the House during the session of 
1914. His legal ability and capable 
leadership during the period of his 
Speakership, made him one of the 
most prominent men in the State. 
He was a candidate for State Sen- 
ator in 1914, but was defeated. Fol- 
lowing this campaign he was ap- 
pointed by Attorney-General West- 


cott as Legislative Bill Examiner. 
From the beginning of his service in 
the Assembly, he enjoyed inti- 
mate relations with Governors 
Woodrow Wilson and James Field- 
er. He was the candidate of the 
Democratic party for Congressman 
in 1916, but was defeated by a small 
majority by E. C. Hutchinson, of 
Mercer County. 

Mr. Beekman was appointed 
Prosecutor of the Pleas of Somerset 
County by Governor Fielder, March 
16, 1915, succeeding Frederick A. 
Pope. He received his second ap- 
pointment from Governor Edward 
I. Edwards, March 29, 1920. Dur- 
ing his 10 years as Prosecutor, the 
deceased met and succeeded in 
many trying cases. He was untir- 
ing in his efforts to run down those 
guilty of perpetrating the Hall- 
Mills murder and the fact that 
these were never brought to justice 
was always a source of disappoint- 
ment to him. Another case in 
which he was unusually active and 
the last one during his career as 
Prosecutor was the arrest and con- 
viction of Daniel Genese, murderer 
of Trooper Robert Coyle, at Chim- 
ney Rock. 

He was appointed Judge of the 
District Court of the First Judicial 
District of Somerset County by 
Governor George S. Silzer, in April, 
1925, succeeding William F. Vos- 
seller. He had occupied that posi- 
tion, therefore, just a little less than 
a year. Recently he had made his 
home in Bound Brook. He never 
married. 

He was at one time attorney for 
the Borough of Somerville, and at 
the time of his death was attorney 
for the Borough of Bound Brook. 
He was a member of Solomon’s 
Lodge, No. 46, F. and A. M.; Lodge 
of the Castle, No. 82, Knights of 
Pythias; the Raritan Valley Coun- 
try Club, and the Milo Round Ta- 
ble Club, of New York City. He 
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was one of the 22 charter members 
of the Somerville Lodge of Elks, 
its first Secretary, and later Exalted 
Ruler. He was Assistant Postmast- 
er under former Postmaster George 
W. Cooper, and for many years 
Secretary of the People’s Building 
and Loan Association. He is sur- 
vvied by two brothers, Fred F. and 
Marcus, of Plainfield, and four sis- 
ters, Miss Bertha Beekman and 
Mrs. Eldora Texier, of Plainfield; 
Mrs. Robert Doty, of Martinsville, 
and Mrs. M. Cleaves, of Warren- 
ville. A portrait of Judge Beek- 
man appears as a frontispiece in 
this number. 

The funeral at Bound Brook, in 
the Presbyterian church, was very 
largely attended, the number pres- 
ent including men high in the ranks 
of the county and of the State. 
The Board of Chosen Freeholders 
passed appropriate resolutions, as 
did the House of Assembly at 
Trenton. The Bar of Somerset 
County also met and adopted the 
following, which reveals his stand- 
ing as a lawyer, office-holder and 
citizen, the Committee on the reso- 
lutions being Lewis H. Schenck, 
Frederick A. Pope and John F. 
Reger: 

“The sudden death of Hon. Aza- 
riah M. Beekman has been a great 
shock, not only to the members of 
the Bar of this county, but to the 
wide circle of his acquaintance. 

“In his death the Bar of this 
county has lost one of its most 
prominent members and the com- 
munity at large an excellent officer 
and a valuable citizen. As a lawyer 
Judge Beekman was a safe and 
wise counsellor, well-grounded in 
the fundamental principles of law; 
his honorable and courteous treat- 
ment of his brethren of the profes- 
sion won for him the high respect 
of all; the alertness of his mind 
combined with his broad knowledge 


of the law and his ability to adapt 
it to conditions as they arose in the 
trial of causes made him an ad- 
versary worthy of his opponent’s 
best endeavor. 

“As a member of the General As- 
sembly of this State from this coun- 
ty he had the distinguished honor 
of being selected in his second term 
as Speaker of the House; an honor 
which comes to few men from a 
county so relatively small as this 
county. 

“As Prosecutor of the Pleas for 
ten years he handled many very 
difficult and intricate cases in a 
highly commendable manner and, 
while always fair and reasonable 
with the accused, he was firm and 
insistent that justice be administer- 
ed to all. 

“In the duties he recently assum- 
ed as Judge of the District Court 
he displayed a judicial mind and 
temperament and an earnest desire 
to do that which was right between 
all litigants. 

“In his general practice, while al- 
ways zealous to secure for his cli- 
ents all to which they were justly 
entitled, he was always fair and 
considerate of the rights of others. 

“In every office to which he was 
called by his fellow-citizens he ful- 
ly justified their choice and filled 
each position of trust with distinc- 
tion to himself and honor to his 
constituents. 

“In his death a man has passed 
from our midst whose loss will be 
distinctly felt and whose place it 
will be difficult to fill. 

“Resolved, That this minute be 
adopted as an expression of the 
feelings of the members of this As- 
sociation for their late companion 
and friend; and also that a copy 
hereof be presented to the Circuit 
Court at its next session with the 
request that it be spread upon the 
minutes of the Court.” 
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